


5. During its 2003 investigation the FAC considered a charge made by a then anonymous
source of Mr Andrew Gilligan, the Today programme’s defence and diplomatic
correspondent. The gist of the charge was that the dossier had been transformed to
make it “sexier” late in the preparatory process at the behest of Downing Street to the
unease of the intelligence services, particularly in relation to the assertion that Saddam
Hussein’s “military planning allows for some of the WMD (ie weapons of mass
destruction) to be ready within 45 minutes of an order to use them™. The dossier was
criticised by Mr Gilligan’s source as not reflecting the considered view of the intelligence
services. The 45 minute claim was described as being based on only a single source
(though this was not stated in the dossier} and as unreliable. This charge was broadcast
by Mr Gilligan on the BBC’s Radio 4 Today programme on 20" May 2003 and was the
subject of extensive media and BBC coverage in the following week. The BBC’s

broadcasts generally make it clear that the basis for the criticisms was a single source.

6. It should be noted that before 20® May 2003 there had already been extensive articles in
the press® attributed to an unnamed source or sources to the effect that there was
considerable unease among the Intelligence Services as fo the terms of the September
dossier. The earliest known to the BBC is an article by Peter Beaumont of The Observer
headed “The spies and the spinner” which was published on 9™ March 2003. The articie
stated that the September dossier had been through two or three final drafis “with
Campbell writing it off each time” and had resulted in “fairly serious rows” between Mr
Campbell, Sir David Omand (Permanent Secretary to the Cabinet Office and Security and
Intelligence Co-ordinator) and Sir Stephen Lander (then Director General of MI5). Mr
Campbell is, and was, a special adviser with the title of Director of Communications and
Strategy at 10 Downing Street. The article further alleged that “intelligence officials

have briefed against the more outrageous claims made by the Government”. The BBC

* September dossier, the Prime Minister's foreword. The 45 mmute point is made in different terms elsewhere m
the dossier m the Executive Summary (para 6, second bullet point) and the main text (p17, para 1, eighth bullet
point); pl9, para 5, third bullet pomt}. The claim was picked up by the press and reported with considerable
prominence on 25® September 2002 (eg the front pages of Daily Telegraph, the Financial Times, the Independent
and the Guardian; and banner headlines i the Sun, the Daily Express and the Evering Standard). On 24™
September 2002 the Prime Minister had also told the House of Commons that Saddam Hussein had “exusting and
active military plans for the use of chemical and biological weapons which could be activated within 45 minutes
mcluding against his own Shia population”™: Hansard 24™ September 2002, Vol 390, col 3.

* Examples are listed at p27, para 72 of the FAC’s ninth report.
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are not aware that this article was ever the subject of public challenge by the

Government®. The article does not specifically refer to the 45 minute claim.

7. On 29™ May 2003 Gavin Hewitt, a special correspondent reporting on BBC 1’s Ten
o’clock News, spoke briefly to a confidential source. On that evening’s bulletin Mr
Hewitt quoted his unnamed source to the effect that “in the final week before publication
[of the September dossier], some material was taken out, some put in” and that in the

source’s judgment “some spin from Number Ten did come into play”.

8. On 30" May 2003 the Guardian referred on its front page to the BBC’s claims about the
45 minute issue and added a further allegation that according to “well placed sources™ Mr
Alastair Campbell had “egged on” the Prime Minister into sweeping aside “caveats about
intelligence supplied by MI6 and GCHQ”. On the same day the Times alleged that
“intelligence officers” have claimed that they were constantly “badgered by Downing
Street” to produce damning evidence against Saddam Hussemn and that “intelligence
chiefs” insist that the September dossier was written “by someone inside No 10 and not

British Intelligence”.

9. On 1% June 2003 Mr Gilligan wrote an article for the Mail on Sunday which attributed to
his source the allegation that it was Mr Campbell who was responsible for transforming
the September dossier. That allegation had not hitherto been broadcast by the BBC, but

was consistent with Mr Gilligan’s contemporaneous note of his meeting with Dr Kelly.

10.  Also on 1% June 2003 the Sunday Times published a front page article headed “No 10
‘doctored’ Iraq dossier” which alleged that Mr Campbell had “agreed to drop his demand
for toughened up conclusions provided Scarlett [Sir John Scarlett, Chairman of the Joint
Intefligence Committee] agreed to state in writing that the rest of the report was
accurate”. As to the 45 minute claim, the article stated that “key changes had been
made to the dossier” and that MI6 “had been circumspect about the claim that biological
and chemical weapons could be deployed within 45 minutes”. The particular
significance of this article was that 1t was based on “documents..shown to the newspaper

last week” and quoted from a memorandum from Sir John Scarlett to Mr Campbell.

> A general allegation concernmg the alleged fury of the intelhEence services as to the distortion of their materal to
justify war was published by the Independent on Sunday on 27" April 2003 and attributed to a “high level UK
source”,
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11.  Working quite separately from Mr Gilligan and Mr Hewitt, the BBC 2 Newsnight
programme broadeast on 2* June 2002 as its lead item a highly critical analysis of the
Government’s claims as to the threat posed by Iraq’s WMD capability. The programme
quoted a “senior official involved with the process of pulling together the original
September dossier” as alleging that the government was obsessed with finding
intelligence on immediate Iraqi threats. In relation to the 45 minute claim the unnamed
source was quoted as saying that it got out of all proportion, that the Cabinet
Office/Number Ten picked up on it, and that many people were saying in relation to that
specific claim “well, I’'m not so sure about that”. The unnamed source was quoted as
referring in this context to “an argument between the intelligence services and the
Cabinet Office and Number Ten”. A follow up programme was broadcast on 4% June
2003 to broadly the same effect. The BBC journalist in contact with the source was
Susan Watts, Newsnight’s science editor. Newsnight did not identify Alastair Campbell
as personally responsible, although this suggestion was in fact made by Dr Kelly to her in
telephone conversations on 7" and 30™ May 2003. In the latter Dr Kelly qualified the
allegation to the extent that he said he did not know it was Mr Campbell but regarded him

as “synonymous” with Number Ten’s press office.

12. In the event Dr Kelly® was both Mr Gilligan’s, Mr Hewitt’s and Ms Watts’ confidential

source. This was not publicly revealed until after his death’.

13.  The BBC accepts that on occasion the source was described specifically as a source from
the intelligence services. Although Dr Kelly did have access to intelligence material,

this was an error which the BBC regrets.

14, On 19" June 2003 Mr Gilligan gave evidence to the FAC, where he described his source
as one of the senior officials in charge of drawing up the September dossier. He stated
that the allegations were made by the source, whom he had known for some time, at a
meeting. He made clear there was one source for the allegation that the September

dossier had been made “sexier” in relation to the 45 minute claim. He said that three

¢ In May 2003 Dr Kelly was described at a lecture at the LSE as holding both us FCO post (see para 4 above) and
as being Chief Scientific Officer and Senior Advisor to the Proliferation and Arms Control Secretanat at the MOD.
" The nght of a journalist to protect confidential sources (subject to narrowly construed exceptions) 1s enshrimed in
section 10 of the Contempt of Court Act 1981
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other sources had spoken to him more generally about concems as to the use of

intelligence material and other specific issues.

15.  On 25™ June 2003 Alastair Campbell gave evidence to the FAC. He accused the BBC
of lying. He appeared on Channel Four News on 27" June 2003 and alleged that the
BBC had broadcast “lies” and allegations “without a shred of evidence” to support them.

His charges attracted considerable publicity.

16.  In their report published on 7™ July the FAC concluded on its Chairman’s casting vote
that Alastair Campbell did not play any role in the inclusion of the 45 minutes claim in
the dossier and that he did not exert or seek to exert improper influence on the drafting of

the September dossier.

17.  Unbeknown to the BBC at the time, Dr Kelly had written in confidence to his line
manager on 30™ June 2003, informing him that he had met Mr Gilligan®. The BBC do
not know Dr Kelly’s precise movements, but it seems that he had been abroad for some
of the period immediately prior to 30" June. His taped conversation with Ms Watts of
30™ May 2003 appears to confirm that he was then (ie a month earlier) aware of the
published allegations concerning the 45 minute claim and that he was at least an

important source for them.

18.  On 8™ July 2003 the Ministry of Defence (“the MOD”) issued a press notice® stating that
an individual working in the MOD had volunteered that he had met Mr Gilligan on 22™
May 2003 at a central London hotel and had at that meeting discussed Iraq’s WMD
programme including the 45 minutes issue and the dossier. Although the notice did not
name Dr Kelly, it gave substantial clues as to his identity, describing the individual as an
expert on WMD who had advised ministers and who had contributed drafts of historical
accounts of UN inspections to the September dossier. The press notice quoted the
unnamed individual as saying that when Mr Campbell’s name was raised with him by Mr
Gilligan, he had made no comment and had explained that he had not been involved in
the process of drawing up the intelligence parts of the dossier. The press notice
concluded by stating that the MOD intended to give the individual’s name to the ISC “in

confidence, should they wish to mterview him as part of their inquiry”.

® Kelly FAC evidence, Q171.
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19.

20.

21.

22.

Also on 8™ July 2003 Mr Hoon, Secretary of State for Defence, wrote to the Chairman of
the BBC’s Board of Governors, Gavyn Davies, enclosing the above press notice from the
MOD. Mr Hoon indicated that he would disclose the name to the BBC “on the basis
that you would then immediately confirm or deny that this is indeed Mr Gilligan’s source
in the interests of what has become a management problem for both our organisations™.
Mr Hoon asserted that this was not the same as divulging a source as the individual had
come forward. Mr Davies replied, declining the invitation on the basis that it clearly

was a request for the BBC to disclose a confidential source.

On the morning of 9™ July 2003'° the Prime Minister’s official spokesman gave further
clues as to the identity of the individual who had spoken to Mr Gilligan and who was the
subject of the MOD’s press notice. He stated that he was a technical expert who had
worked in a number of different areas and departments. He said he was currently working
with the MOD, but his salary was being paid by another department, and that he was not
a member of the Senior Civil Service or of the Security and Intelligence Service. He
then declmed to identify the department paying his salary, as “‘such information would
make it easy to identify the source”. He was immediately asked whether it was the FCO
and declined to comment. The extensive Downing Street press briefings at this time
nowhere suggest that Dr Kelly was ever asked or challenged about whether he was the
source for the Newsnight programmes and the serious criticisms it made of the
Government’s approach to the September dossier. In the afternoon briefing the Prime
Minister’s spokesman further described the source as “more a consultant than a

secondee”.

On the same day, 9™ July 2003, Mr Hoon wrote again to Gavyn Davies and now named
Dr Kelly as the man who had come forward'!. On 10™ July 2003 Mr Davies replied,

again declining to identify the source.

On 10™ July 2003 Dr Kelly was named as the individual referred to in the MOD’s press
notice in the Financial Times, the Times and Guardian. His identity had been confirmed

to journalists from these newspapers on 9™ July 2003 and it was expressly confirmed by

’ MOD Press Notice 154/03.
¥ Press Briefing 9% July 2003, 11am.
' At thus stage Mr Davies did not make the name 1 the MOD’s letter available to BBC management.
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23.

Downing Street in a lobby briefing on 10™ July 2003. The very few BBC journalists,
who knew his identity, at all times regarded him as a confidential source and did not leak
his name to the media. Almost immediately'? the FAC invited Dr Kelly’s attendance for

interview,

Before the FAC on Tuesday 15 July 2003 Dr Kelly was closely questioned in public
session as to his contacts with two BBC journalists, Susan Watts and Andrew Gilligan.
The evidence requires close analysis beyond the scope of this summary'®. Since Ms
Watts’ telephone conversation with Dr Kelly on 30" May 2003 was recorded by her, itis
possible to compare verbatim what he said to her less than three weeks earlier with what
he said to the FAC. The two accounts are simply irreconcilable. Likewise Dr Kelly’s
evidence conflicts with Mr Gilligan’s contemporary note of what Dr Kelly told him on
22" May which is broadly similar to the terms of his conversations with Ms Watts. The
following are examples of statements to the FAC which starkly conflict with what he told
the BBC journalists: (a) that he was not involved in the final drafting of the dossier at all
(Q135); (b) that he was “pretty sure” he had had no conversations with Gavin Hewitt
14(Q4'I’); (¢) that the one part of Mr Gilligan’s report that he recognised related to the
“30% probability of Iraq actually possessing chemical weapons™ (Q55); (d) that he did
not believe the September dossier was transformed by Alastair Campbell (Q63); (e) that
the 45 minute claim only became apparent to him after publication (Q70) or possibly 48
hours beforehand (Q71); (f) that he was not involved in the process of compilation and
therefore could not have discussed it with Mr Gilligan (Q100); (g) that he expressed no
comments about the veracity of the September dossier to Mr Gilligan and had ne doubt
that its veracity was “absolute” (QQ101-102); (h) that he was unaware that the 45 minute
claim was entered late into the dossier and that it came from a single, uncorroborated
source (Q117) and could not have been the source of those statements (Q119); (i) that he
had not spoken the words attributed to him by Ms Watts on Newsnight on 2™ June 2003
(QQ131-2); (j) that he did not appear to be Mr Gilligan’s source (eg QQ 67, 127, 152);
and (k) (implicitly) that he was unaware of any unease about the September dossier

among those who provided information to it (Q178). When asked at the end of his

2 The request was reported in the press on 11™ June, the day after he was pubhcly identified

" It 15 subrmitted that 1ts true 1mport m terms of Dr Kelly’s state of mind emerges more clearly from the videotape
than the transcript.

™ Mr Hewitt believes he only had one conversation with Dr Kelly — by telephone on 29% May 2003 It lasted only
ten minutes or so. It is possible therefore that Dr Kelly may not have recalled Mr Hewitt’s name.
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24,

25.

26.

27.

28.

evidence whether he felt used in any way, Dr Kelly merely replied “I accept the process

that I have encountered”.

In answer to Q138 Dr Kelly suggested that he would have had serious reservations about
any assertion that WMD could be deployed within 45 minutes of the order to use them

(as stated in the Prime Minister’s foreword to the September dossier).

On 17™ July 2003, the day of Dr Kelly’s death, Mr Gilligan was questioned in private
session by the FAC, having been invited to attend to answer further questions about his

source. The evidence has not yet been published by the FAC".

An examination of “the circumstances™ surrounding Dr Kelly’s death has a degree of
flexibility as to how proximate those circumstances are and as to what issues the Inquiry
may wish to explore . For the purpose of this preliminary statement, the BBC assume
the Inquiry would at this stage only wish to have a short indication of the BBC’s case on

matters relevant to their decisions and judgments affecting Dr Kelly.

B.  Submissions by the BBC relevant to their decisions or judgments affecting Dr Kelly

That Mr Gilligan accurately recorded what Dr Kelly told him Mr Gilligan recorded
salient points from his interview with Dr Kelly on his Sharp organiser (ie an electronic

personal organiser). The computerised data confirms that the text was entered on the
day of the interview. Moreover the reference to Alastair Campbell is corroborated by
respectively the contemporaneous notes and tape of Ms Watts’ conversations with Dr
Kelly on 7™ and 30™ May 2003'%. Tt seems likely that Dr Kelly was in contact with

other newspapers on the subject of the September dossier.

That Ms Watts accurately recorded what Dr Kelly told her The tape is self proving.

There is no reason to doubt her notes.

'* The BBC do have a transcript of the evidence as supplied to the BBC on confidential terms.
' They were not generally known to exist by the BBC until Friday 18% July 2003  Listening to the tape would
obviously tend to identify the source
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29.

30.

31

That Dr Kelly was content with the broadcasts and for his statements to be broadcast Dr

Kelly was a highly experienced civil servant, familiar with dealing with the media. The
public interest in the Government’s stated reasons for going to war with Iraq was plain.
He was clearly speaking in the knowledge that his comments would be broadcast. He
never asked any of the journalists to correct any aspect of their journalism and never
suggested they were wrong to report him at all. Dr Kelly may not have heard all the
broadcasts, but he was clearly aware of their gist from press reports as appears from his

recorded conversation with Ms Watts on 30" May 2003.

That the BBC were right to broadcast Dr Kelly’s allegations that the September dossier

was “sexed up” in relation to the 45 minute claim The BBC'’s case is that it would have

been positively wrong for them not to have broadcast, having regard to such matters as
Dr Kelly’s historic reliability as a source, the public interest, his assertions that he was
involved in the whole process of producing the September dossier, and the apparent
credibility of the allegations in view of such matters as the failure to find WMD in Iraq,
the statement by Donald Rumsfeld (the US defence secretary) on 28" May 2003 that
WMD might not be found, unease expressed by Hans Blix with the way intelligence had
been used to justify the war with Iraq, and the extraordinary misuse of material in the so
called"” “dodgy dossier” of February 2003. In early March 2003 serious reservations
had been expressed about distinct claims in the September dossier as to the importation
of uranium from Niger. It was also ostensibly credible in that a number of other
journalists were reporting deep unease in the intelligence services with the way
intelligence had been handled by the Government. Dr Kelly had dealt with intelligence
for many years and was a world expert on WMD. This list is not exhaustive. The
prime importance of the press in relation to political speech and political criticism has
been repeatedly stressed by the House of Lords in recent years'®. The BBC coverage

generally made it clear that there was only a single source for the allegation.

That the BBC were_right to maintain Dr Kelly’s anonymity The crucial role of
confidential sources to freedom of speech and political journalism has been repeatedly

'" Icluding by the FAC, who were haghly critical of its contents and preparation.

'® Reynolds v Times Newspapers [2000] 2 AC 127; R v David Shayler (2002) 2 WLR 754; R v Secretary of State for
the Home Department ex parte Stmms [2000] 2 AC 115; McCartan Turkington Breen v Times Newspapers Ltd
(2000) 3 WLR 1670
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32.

33.

emphasised by both the House of Lords and the European Court of Human Rightslg. It
would have been a serious breach of trust to have revealed Dr Kelly’s identity as the
source. The fact that Dr Kelly was effectively denying to the FAC that he was the source
for the allegations he had made for broadcast afforded further grounds for not exposing

him as the source, rather than the contrary.

That the BBC were right not to retract Dr Kelly’s claim on the 45 minute issue. The

BBC’s reasons for not withdrawing Dr Kelly’s allegations are many and beyond the
scope of this summary. They will, if necessary, be detailed in the witness statements.
Dr Kelly never suggested to the BBC that what he had told them required qualification in
any way. It was incontrovertible that Dr Kelly was involved in drafting historical parts of
the September dossier in a context where past assessment of the risk posed by WMD had
an obvious relevance to present assessment of any Iragi threat from WMD. Dr Kelly
was himself an expert on WMD with access to intelligence material. Dr Kelly was proved
right on two previously unpublished points, namely that the 45 minute claim was made
by a single source and late in the drafting process. The correctness of the former point
was conceded by Mr Ingram, the Minister for Armed Forces, in interview on 29™ May
2003, although Mr Campbell in a letter to the BBC dated 6™ June 2003 asserted that this

central charge was “false”.

The Government appeared not to have challenged allegations published earlier in the
press to not dissimilar effect. Such information as was available as to the JIC
assessment was disturbing. According to written evidence from the Foreign Office to
the FAC, the JIC assessment had said that “some CBW (ie chemical and biological
weapons) could be delivered to units within 45 minutes of an order being issued”?’.
This differs from the stronger statement in the Prime Minister’s foreword to the
September dossier that the weapons could be “ready within 45 minutes of an order to use

them”.

19 “protection of journalistic sources is one of the basic conditions for press freedom. .. Without such protection,
sources may be deterred from assisting the press in nforming the public on matters of public interest. As a result the
vital public watchdog role of the press may be undermned and the ability of the press to provide accurate and
reliable information may be adversely affected. Having regard to the importance of the protection of journahstic
sources for press freedom in a democratic society and the potentially chilling effect an order of source disclosure has
on the exercise of that freedom, such a measure cannot be compatible with article 10 of the Convention unless it is
Justified by an overnding requirement in the public nterest." Goodwn v United Kingdom (1996) 22 EHRR 123 at
?aragraph 39, recently cited by the House of Lords in Ashworth Security Hospital v MGN Ltd (2002) T WLR 2033,

® FCO wntten response by way of supplementary memorandum to wntten questions from the FAC of 192 June
2003, question and answer 18,
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34, The BBC believe that Dr Kelly was speaking as to his genuine concems. He was a
trained scientist. He had long held responsible positions and proved himself reliable on
other issues. He had access to intelligence. Significant aspects of his account had
proved to be true, as mentioned in paragraph 32 above. He was experienced at dealing

with the media.

35.  The investigation by the FAC was in important respects incomplete. The FAC
complained of receiving insufficient co-operation from the Government in terms of
witnesses and access to intelligence material. The issue could not be resolved without
access to the raw intelligence data and a full account of the evolution of that material, and
any influences on that evolution, be they written or oral. It appears that the draft of the
dossier materially changed following a planning meeting for the dossier chaired by Mr
Campbell on 9™ September 20022

36.  The BBC also had reason from past experience to be sceptical of unqualified Government
derials. The treatment of the later dossier of February 2003 tended to support Dr Kelly’s
complaint that the government were “desperate” for information supporting the case for
war and capable of making source documents “sexier”. In that dossier a reference in
source material to Irag supporting “opposition groups” was changed to their supporting

“terrorist groups”.

C. The issue of witness statements and procedural issues

37.  The BBC are concerned not to burden the Inguiry with evidence on matters which the
Inquiry does not intend to address at all. They are equally concerned that they should
fully address any issues which are or may become germane to the Inquiry’s remit or
questioning. The BBC note the Inquiry’s agreement that the submission of written

witness statements with a statement of truth would assist. The BBC would be grateful

' Quoted from the Supplementary Memorandum from Mr Campbell to the FAC dated 24" June 2003, para 8. The
memorandum generally makes clear Mr Campbell’s central role and that Mr Campbell did request changes and had
discussions on the text with the Chairman of the JIC.

2 The other principal criticism was 1ts use without attribution of a research paper taken from the mternet, whose
text was then edited without the author’s knowledge or permussion (including the “terrorist group” change referred

0 above),
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for any assistance which the Inquiry feels able to give as to the scope of any witness

statements in the light of these preliminary observations®,

38.  As to other procedural issues, the Inquiry has received and replied to the BBC’s letter to
the Inquiry dated Friday 25™ July 2003**. The BBC note that procedural guidance will

be given at the preliminary hearing and will instruct Counsel to attend.

ANDREW CALDECOTT QC
30™ July 2003

2 The BBC understand that Ms Watts has filed a witness statement (of which the BBC has been given a copy) with
the Inquiry. The witness statement 1s not filed on the BBC’s behalf, The BBC take some issue with Ms Watts’
mterpretation of Dr Kelly’s words to her, which they also cannot fully reconcile with the terms of the Newsnight
broadcasts.

* The BBC’s letter inadvertently misdescribed the Inquiry’s remut as examining “the canses” of Dr Kelly’s death.
It1s, of course, to exarmune the “circumstances™ surrounding his death.
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